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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO
__________________________________________
)
U.S. CITIZENS ASSOCIATION, et al.,
)
)
Case No.
)
5:10-CV-01065
Plaintiffs,
)
)
Judge David Dowd, Jr.
v.
)
)
KATHLEEN SEBELIUS, et al.,
)
)
)
Defendants.
)
__________________________________________)

MEMORANDUM IN SUPPORT OF PLAINTIFFS’ MOTION FOR
CLARIFICATION OR, IN THE ALTERNATIVE, RECONSIDERATION OF
ORDER
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On February 28, 2011, this Court entered an Order entitled “Judgment Entry
Pursuant To Rule 54(B) of The Federal Rules of Civil Procedure” [Doc. No. 82]
(“Order”) dismissing counts 2, 3, and 4 of Plaintiffs’ Second Amended Complaint. In
that Order, the Court made final its decision entered on November 22, 2010 [Doc. No.
58] dismissing those counts, thus permitting an immediate appeal under Rule54(b). See
Order at 1.
In addition to entering final judgment on counts 2- 4 final, the Court stated the
following concerning Count 1 still pending before this Court:
The Court questions the relevance of any ruling it may make regarding the
Commerce Clause issue given the more advanced stage of challenges to
the Act in other jurisdictions and the ultimate impact of the appellate
rulings in those cases on the instant case.
Order at 3.
The Court acknowledges that the parties have submitted well-written
motions for summary judgment on count 1. The submissions include the
comprehensive and competing opinions of my colleagues in Michigan,
California, Virginia and Florida. At this point in time, any additional
ruling by this Court on the constitutionality of the mandatory provisions
with regard to obtaining health insurance would fall into the realm of
conjecture.
Id. at n. 3.
Plaintiffs now respectfully request clarification or, in the alternative,
reconsideration of the above-quoted parts of the Order. They do so to avoid an
unintended consequence: prejudice to their appellate rights and denial of certain
argument necessary for the Court of Appeals to adjudicate the constitutionality of the
Individual Mandate on all potentially dispositive grounds.
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The Court neither issued a stay of this case nor an order of abstention but instead
ruled on three of the Plaintiffs' four causes of action, enabling an immediate appeal on
those three. The Court stated that it would not rule on Count 1 as of the date of the order
but did not confine itself with language that would bar it from ruling imminently. When
the Court issued its Order, it did not of course have directly before it argument from
Plaintiffs that would explain the prejudicial effect of a partial order on Plaintiffs'
appellate rights or on the Court of Appeals’ assessment of the inapplicability of the
Substantial Affects Doctrine of the Commerce Clause. We now present that argument for
the benefit of the Court and to avoid a misprision of justice.
I.

PRECEDENT STRONGLY DISFAVORS BIFURCATED APPEALS
ARISING FROM THE SAME CORE OF OPERATIVE FACTS

The Supreme Court has stated repeatedly that “abstention from jurisdiction is the
exception, not the rule, and that federal courts have a ‘virtually unflagging obligation to
exercise the jurisdiction given them.’” See Sun Refining & Marketing Co. v. Brennan,
921 F.2d 635 (6th Cir. 1990) (quoting Colorado River Water Conserv. Dist. v. United
States, 424 U.S. 800, 817 (1976)); see also England v. Louisiana State Bd. of Medical
Examiners, 375 U.S. 411, 415 (1964); Cohens v. Virginia, 6 Wheat. 264, 404 (1821).
Reflective of that unflagging obligation, Local Rule 7.3 emphasizes the need for prompt
adjudication of motions for summary judgment:
The Judicial Officer shall make every effort to rule on any . . . dispositive
motion within sixty (60) days of the time the motion comes at issue or
briefing is concluded on exceptions/objections to a recommended decision
on such motion submitted by a Magistrate Judge.
Id. As stated in the Order, both parties have submitted extensive briefs on the subject in
anticipation of this Court’s decision on the merits of that claim. See Order at 3 n. 3.

3
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It is true that several district courts have ruled on the commerce clause issue but it
is also true that no court has refused to issue an order on the basis that another has already
done so or that appeals therefrom have been decided or are pending. Order at 3 n. 3. In
fact, there are over 20 cases currently pending before the courts of the United States
challenging the validity of the PPACA. Each of those cases are moving forward with the
ultimate result likely being a decision by the Supreme Court on a consolidated docket
including all or most all of them. See U.S. Citizens Association, et al., v. Kathleen
Sebelius, et al., No. 5:10-CV-1065, Dkt. No. 58, Memorandum Opinion and Order, at 4
(“MTD Order”) (“[i]t is apparent to the undersigned that the controversy ignited by the
passage of the legislation at issue in this case will eventually require a decision by the
Supreme Court after the above-described litigation works its way through the various
circuit courts”).
The presence of suits in numerous federal district courts and courts of appeal
simultaneously is not unusual in federal judicial history. Frequently laws and legal
actions that have profound constitutional import are attacked by many in actions that
proceed concurrently through the various federal district courts and courts of appeal until
finally adjudicated by the Supreme Court. See, e.g., Boumediene v. Bush, 553 U.S. 723
(2008) (nine consolidated habeas corpus cases by detained alien combatants at
Guantanamo Bay); 1 League of United Latin American Citizens v. Perry, 548 U.S. 399
(2006) (four cases arising from Texas Legislature’s attempt to redistrict the state’s

1

See also Bouemediene v. Bush, 476 F.3d 981 (D.C. Cir. 2007); In re
Guantanamo Detainee Cases, 355 F.Supp. 2d 482 (D.D.C. 20005); Odah v. U.S., 355
F.Supp. 2d 482 (D.D.C. 2005); Kalid v. Bush, 355 F.Supp. 2d 311 (D.D.C. 2005); Al
Odah v. U.S., 321 F.3d 1134 (D.C. Cir. 2003).
4
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congressional districts); 2 Roe v. Wade, 93 S.Ct. 705 (1973) (abortion rights case
developed from two competing cases); 3 Furman v. Georgia, 408 U.S. 238 (1972)
(consolidating three cases concerning the application of the death penalty); 4 Brown v.
Board of Ed. of Topeka, Shawnee, 347 U.S. 483 (1954) (civil rights era decision that was
comprised of four trial court decisions on similar issues). 5
Although this Court has not issued a stay and has not formally adopted an order of
abstention from ruling, neither of those courses of action would be supported by
precedent. Stays of proceedings are disfavored and may only occur in the most
extraordinary circumstances. See Ferrell v. Wyeth-Ayerst Laboratories, Inc., --- F.Supp.
2d ---, 2005 WL 2709623, at *1 (S.D. Ohio 2005) (addressing Plaintiffs’ motion to stay
proceedings pending the appeal of summary judgment ruling in a parallel proceeding and
holding that “Plaintiffs’ motion is not well taken and is denied”). Generally, a stay in a
case where there are two or more cases deciding similar issues or even issues that are
exactly the same should only be issued if there is a “clear case of hardship or inequity in
being required to go forward” for the defending party. Landis v. North American Co.,
299 U.S. 248, 255 (1936). The Supreme Court has stated, “[o]nly in rare circumstances
2

Together on appeal with Jackson v. Perry, 125 S. Ct. 351 (2004); American GI
Forum of Texas v. Perry, 125 S. Ct. 352 (2004); Lee v. Perry, 125 S. Ct. 352 (2004);
Travis County, Tex. v. Pery, 125 S. Ct. 352 (2004).
3
Doe v. Bolton, 319 F.Supp. 1048 (N.D. Ga. 1970); Roe v. Wade, 314 F.Supp.
1217 (N.D. Tex. 1970).
4
See Jackson v. Georgia, No. 69-5030; Branch v. Texas, No. 69-5031. A fourth
case, Aikens v. California, No. 68-5027, was argued with Furman but dismissed as moot.
See 406 U.S. 813 (1972).
5
Appeal was taken on adverse decisions in the United States District Courts for
the Districts of Kansas, South Carolina, and the Eastern District of Virginia, and in the
Supreme Court for the State of Delaware. See Davis v. Country School Bd. of Price
Edward County, Va., 103 F.Supp. 337 (E.D. Va. 1952); Brown v. Bd. of Ed. of Topeka,
Shawnee County, Kan., 98 F.Supp. 797 (D. Kan. 1951); Briggs v. Elliot, 103 F.Supp. 920
(E.D. S.C. 1952); Belton v. Gebhart, 87 A.2d 852 (Del. 1952).
5
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will a litigant in one cause be compelled to stand aside while a litigant in another settles
the rule of law that will define the rights of both.” Id.; see also See Ferrell, 2005 WL
2709623, at *1 (S.D. Ohio 2005) (quoting Ohio Envtl. Council v. U.S. Dist. Ct., 565 F.2d
393, 396 (6th Cir. 1977); Eberle v. Wilkinson, --- F.Supp. 2d ---, 2007 WL 1666229, at *3
(“the potential hardship to [the] plaintiff, who [was] entitled to a determination of his
rights without undue delay, is evident”); Ohio Envtl. Council, 565 F.2d at 396 (district
court abused its discretion in entering a stay that would place the case in limbo).
In this case, there has been no showing that any party will experience harm if this
case reaches a decision on the merits on all counts. Indeed, this Court denied the
Defendants’ motion to stay the case precisely in accord with the precedent opposing
issuance of a stay. See Order Denying Motion to Stay, Dkt. No. 64 (Dec. 20, 2010). It is
the law of the case that plaintiffs are presently experiencing harm from the passage of the
PPACA which harm can only be alleviated through a judgment in their favor. To avoid
that prejudice, this Court acted to ensure that the case would continue unabated. See
MTD Order, at 7. Any further delay in issuing a decision in this case will exacerbate the
very harms the court found prejudicial to Plaintiffs in its earlier order. See Dkt. No. 64.
Thus, a stay of proceedings or the abstention of this Court from deciding the issues before
it is not proper.

II.

A PIECEMEAL APPEAL OF THIS CASE PREJUDICES PLAINTIFFS
AND DENIES THE COURT OF APPEALS THE FULL ARGUMENT
CONCERNING THE COMMERCE CLAUSE VIOLATION CAUSED
BY THE PPACA

Bifurcation of Plaintiffs' appeal prejudices the Plaintiffs' appellate rights. It also
denies the United States Court of Appeals argument that only the Plaintiffs here make

6
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under the Commerce Clause, arguments not presented in Thomas More Law Center, et al.
v. Obama, No. 10-2388 (6th Cir. 2010) now pending.
As Plaintiffs earlier explained in this proceeding, the Commerce Clause issue on
appeal in Thomas More, No. 10-2388 (6th Cir.) will not fully address the Plaintiffs’
arguments in this case. See Plaintiffs’ Opposition to the Defendants’ Motion to Dismiss,
Dkt. No. 58, at 29-30 (arguing “the [Thomas More] District Court’s holding on the issue
of first impression (whether the Commerce Clause is limitless in its reach) is not binding
on this Court” because Plaintiffs based their argument on the fact that Plaintiffs were not
within the class that Congress found, in the aggregate, to have affected interstate
commerce through the aggregation of behavior); see also Plaintiffs’ Memorandum in
Support of Motion for Summary Judgment, Dkt. No. 69, at 38-41 (same). Indeed,
Plaintiffs' commerce clause argument involves two additional unique challenges not
pending in Thomas More or in any other case wherein the PPACA is challenged as a
violation of the Commerce Clause, to wit: (1) that the analytical construct employed by
the government to justify application of the Substantial Affects Doctrine is an
unprecedented post hoc ergo propter hoc argument (see Pl. Memo in Sup. of Mot. for
Sum. Jdgmt., at 22-28) and (2) that there is no enumerated power in Article I by which
Congress may impose an obligation on citizens to make a private purchase (see id. at 3638). Compare Thomas More, Plaintiffs’ Motion for Preliminary Injunction, No. 1011156 (E.D. Mich. Apr. 6, 2010), at 4-17, with USCA, et al. v. Sebelius, et al., Plaintiffs’
Motion for Summary Judgment, No. 10-1065 (N.D. Ohio Jan. 24, 2011), at 28-38.
Consequently, a failure to enable an appeal on Count 1 of Plaintiffs’ complaint denies the
Sixth Circuit full argument on one of the most important constitutional questions in

7
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American history, whether this government may exercise a power to force private
purchases without it being enumerated in the Constitution of the United States.
As discussed at length in Plaintiffs’ pleadings in support of its motion for
summary judgment, the facts concerning, and the nature of, the Commerce Clause
arguments presented by Plaintiffs here differ in material respects from those presented by
the Plaintiffs in Thomas More. While both sets of plaintiffs contend that the limits of the
Commerce Clause are unconstitutionally exceeded by the PPACA, only the individual
U.S. Citizens Association plaintiffs contend that they are in a class that Congress did not
define as creating a substantial affect on interstate commerce (i.e., those who earn above
400% of the poverty level and who pay out of pocket for their health care). Only the
Plaintiffs here argue that the analytical construct employed by the Defendants is
unprecedented and a classic fallacy of law and logic, post hoc ergo propter hoc
(explaining that if this new construct is accepted every Commerce Clause challenge
would have to be denied because it is a truism that every regulated market is adversely
affected by failure of regulatees to abide by the regulation). The proper focus and that of
all earlier Commerce Clause cases is on the market before regulation ensues. Only the
Plaintiffs here argue not only that the Commerce Clause is an improper constitutional
vehicle for imposition of the Individual Mandate but also that there is no enumerated
power that permits the federal government to impose that mandate in lieu of its
enumerated taxing and spending powers. Those dissimilarities may ultimately be of
decisional significance either here or before the Court of Appeals.
In addition, unless Plaintiffs are permitted to appeal all of their counts, they will
suffer prejudice on appeal. There is a real economic prejudice that they suffer but also a

8
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limitation on argument, which impairs their ability to make their case. Unless a full
decision on the merits issues, Plaintiffs will be required to proceed with two separate
appeals to the Sixth Circuit arising from the same core of operative facts, doubling their
costs but also disabling their argument as a whole.
Plaintiffs' argument of right violations in Counts 2, 3 and4 have relevance
precisely because Congress lacks an enumerated power under Article I to impose the
Individual Mandate. If, however, Congress is deemed to possess an enumerated power to
impose the Individual Mandate, then argument of right violations articulated in Counts 2,
3 and 4 become encumbered. Consequently, Plaintiffs have a profound and vested
interest in making their full Commerce Clause argument before the Court of Appeals
because without the full argument, a full and fair hearing on Counts 2, 3, and 4 is not
possible. In short, the constitutional issues necessarily overlap because constitutional
construction of the PPACA requires analysis of the Commerce Clause in addition to the
rights violations under Counts 2, 3, and 4. The Constitution must be interpreted as a
whole and cannot be interpreted in any one of its parts to conflict with another. See U.S.
v. Traficant, 368 F.3d 646, 651-52 (6th Cir. 2004) (“[t]he Constitution functions as a
coherent whole, not as a series of isolated and unrelated clauses, such that we cannot
interpret one of its provisions to enfeeble another”). Thus, Plaintiffs cannot fully and
effectively argue their cause unless Count 1 is resolved by this Court before May 2, 2011,
the date by which Plaintiffs must file a notice of appeal on the decided Counts 2-4.
In addition, bifurcated appeals by the same plaintiffs on the same core of
operative facts would disserve judicial economy and conflict with precedent concerning
administration of the United States courts of appeal. Under 54(b) of the Federal Rules of

9
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Civil Procedure, premature submission of issues to the Courts of Appeal is strongly
discouraged. It disserves judicial economy. It places a burden on appellate court
docketing and administration, and it denies that court the full record of fact and argument
related to Plaintiffs' cause of action. See Teamsters Local Union No. 89 v. Kroger Co.,
Not Reported in F.Supp.2d, 2009 WL 2487362, *4 (W.D.Ky. 2009) (stating, “The most
compelling justification for delay is judicial economy”); see also Solomon v. Aetna Life
Ins. Co., 782 F.2d 58 (6th Cir. 1986) (denying request for piecemeal adjudication of
appeal after a Rule 54(b) certification because it would not serve the interests of judicial
economy).
III. CONCLUSION
For the foregoing reasons, Plaintiffs respectfully request that this Court grant
Plaintiffs’ motion for clarification or, in the alternative, for reconsideration of this Court's
Order filed February 28, 2011. In particular, Plaintiffs ask the Court to issue its decision
on the merits of Count 1 forthwith or, if not, to clarify that it will act on Plaintiffs'
pending Count 1 on or before May 2, 2011, the deadline by which Plaintiffs must file
their appeal of decided Counts 2, 3, and 4.

Respectfully submitted,
U.S. CITIZENS ASSOCIATION

By:

/s/ William G. Williams
William G. Williams, Esq. (0013107)
David E. Butz (0039363)
Krugliak, Wilkins, Griffiths & Dougherty
Co., LPA
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4775 Munson St., NW
Canton, OH 44718
Tel: (330) 497-0700; Fax: (330) 497-4020
BWilliams@kwgd.com; DButz@kwgd.com
Jonathan W. Emord
Christopher K. Niederhauser
EMORD & ASSOCIATES, P.C.
11808 Wolf Run Lane
Clifton, VA 20124
Tel: (202) 466-6937
Fax: (202) 466-6938
jemord@emord.com
Pro hac vice
David C. Grossack, Esq.
1320 Centre Street, Suite 103
Newton, MA 02459
Tel: (617) 965-9300
Pro hac vice
Attorneys for Plaintiffs, U.S. Citizens
Association, Maurice Thompson, James
Grapek
DATED: March 7, 2011
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CERTIFICATE OF SERVICE
I hereby certify that on March 7, 2011, a copy of foregoing Motion for Clarification or, in
the Alternative, Motion for Reconsideration was filed electronically. Notice of this filing
will be sent by operation of the Court’s electronic filing system to all parties indicated on
the electronic filing receipt. All other parties will be served by regular U.S. mail. Parties
may access this filing and all attachments through the Court’s system. Service is proper
on Defendants through their attorneys under Federal Rule of Civil Procedure 5(b)(1).

Respectfully submitted,

/s/ William G. Williams
William G. Williams, Esq. (0013107)
David E. Butz (0039363)
Krugliak, Wilkins, Griffiths & Dougherty
Co., LPA
4775 Munson St., NW
Canton, OH 44718
Tel: (330) 497-0700; Fax: (330) 497-4020
BWilliams@kwgd.com; DButz@kwgd.com
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